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Shlemeil, Shlimazl, a Structured Sale Incorporated 
 

We’re gonna do it! 
Give us any chance, we’ll take it. 
Give us any rule, we’ll break it. 

We’re gonna make our dreams come true. 
Doin’ it our way. 

 
 
EXECUTIVE SUMMARY 
 
The demise of the Private Annuity Trust has spawned a few new income tax deferral 
strategies.  One is the structured sale, a strategy designed by and for annuity sellers.  
Offered by Allstate and Prudential, the structured sale suffers from dismal returns, and 
for good measure, it may not even work.  Analysis of the transaction reveals that there is 
nothing wrong with a structured sale that a taxable sale can’t fix.   
 
 
FACTS 
 
A structured sale is fairly straightforward: 
 

1)  Seller has real estate1 on market and locates buyer. 
 
2)  Buyer agrees to issue note to seller in exchange for real estate.   
 
3)  Buyer takes cash or financing proceeds that buyer would have used to 
buy real estate and transfers cash to Assignment Company, located in 
Barbados.2  In exchange for the cash, Assignment Company assumes 
buyer’s obligation under the note. 
 
4)  Assignment Company takes cash and buys an annuity from insurance 
company.  Seller is named beneficiary of the annuity.  The annuity 
payments are structured to pay down the installment note. 

 
Thus, the structured sale is merely (i) an installment sale, (ii) the payments under which 
are made by Allstate or Prudential, and not the buyer.  The appeal of the transaction is in 
(ii), as sellers are typically hesitant to take on the credit risk of whoever the buyer of their 
property might be.  The selling point, in the words of the promoters, is that payments are 
guaranteed by a Fortune 100 company. 
 
 
COMMENT 
 
Shlemeil is defined by Yiddish with Dick and Jane3 as, among other undesirable traits, “a 
foolish person, a sucker.”  In fairness, many taxpayers jump at the opportunity to avoid or 
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defer tax and few have the capability to analyze what is being proposed to them.  Not all 
taxpayers seeking tax avoidance transactions are shlemeils, but a shlemeil is a necessary 
component of the structured sale.4  Shlemeils abound.  In most subpar retail tax shelters, a 
shlemeil is typically sufficient to close the deal.  However, in the structured sale it takes 
two to tango: for every shlemeil, there must be an unrelated shlimazl, in this case a buyer 
who is also willing to participate in the seller’s tax shelter. 
 
Shlimazl is a combination of the German “shlim,’ meaning “bad” and the Hebrew ‘mazl,’ 
meaning “luck.”  This definition must be somewhat loose, however, as shlimazl was 
recently deemed by a panel of 1,000 linguists the second most difficult word in all of the 
world’s languages to translate.5  The difference between a shlemeil and shlimazl is often 
illustrated by example: a shlemeil spills his soup, and the shlimazl is the one he spills it 
on; a shlemeil is a driver who constantly gets lost, and the shlimazl is his passenger.  If a 
mental image is more helpful, Seinfeld’s George Costanza, according to the newspaper of 
record, is a shlimazl.6   
 
The English language fails to offer a pithy depiction of the buyer in a structured sale, a 
poor sap roped into a tax strategy merely because the seller of property is a shlemeil.  But 
the Yiddish shlimazl seems an apt description of a party participating in a tax transaction 
that promises him no tax benefits yet exposes him to considerable tax uncertainties.   
 

Structured Sale Example 
 

Shlemeil sells retail shopping center for $1 million.  Shopping center has a 
tax basis of $180,000, and a sale of the shopping center would be subject 
to $600,000 of unrecaptured section 1250 gain taxed at combined federal 
and state rate of 30% and $220,000 of capital gain taxed at a combined 
federal and state rate of 20%.   Thus, the tax on the sale would be 
$224,000, netting Shlemeil $776,000. 
 
Promoter convinces Shlemeil to “structure” his sale with the buyer, 
Shlimazl.  After promoter informs Shlemeil that a 10 year annuity will pay 
$124,000 per year, Shlimazl agrees to pay Shlemeil $124,000 per year for 
10 years in exchange for the property.  The sale qualifies as an installment 
sale under Code section 453 and Shlemeil will recognize income each year 
under the installment method. 
 
Shlimazl transfers the $1 million that he would otherwise have paid 
Shlemeil to an Assignment Company, located in Barbados.  Assignment 
Company uses the $1 million to purchase a 10 year annuity, with an 
annual payout of $124,000.  Assignment Company directs insurance 
company to make annuity payments directly to Shlemeil. 
 
The result - Shlemeil has sold his property on the installment method, but 
instead of relying on Shlimazl, Shlemeil can look to a Fortune 100 
company for payments on the note.  However, Shlemeil has no practical 
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ability to borrow against or assign his rights under the annuity or the note 
– he is locked into the structure for the duration. 

 
Shlemeil has done a good thing, right? 

 
Promoters say so.  As is typical in strategies offered over the internet, platitudes and 
truisms are substituted for analysis: Shlemeil gets a “secure income stream!” Shlemeil 
“avoids paying the tax today!” By deferring the tax, Shlemeil has the $224,000 that 
otherwise would have gone to the government “working for him!”  But how hard is the 
$224,000 really working? 
 
Installment sales are often hailed as a tax deferral strategy.  Technically they are, but to a 
larger degree they are also something else – an investment.  Tax deferral strategies like 
IRAs and charitable remainder trusts are not investments, but instead can be described as 
vehicles that allow deferred tax to be invested in a wide range of investments.  While 
installment sales also defer income tax, the installment sale produces a note7 which is 
itself the investment.  The note is a solitary, undiversified investment into which all of the 
sales proceeds are forced.   
 
Accordingly, the note received in the installment sale must be evaluated on its own, non-
tax merits.  It must pay a fair rate of interest given the credit risk associated with the 
obligor.  If the note pays Shlemeil a lower rate of interest than is warranted given the 
credit risk associated with its obligor, then Shlemeil is indirectly paying for the tax 
deferral by receiving a reduced investment rate of return.  Knowing the rate of return on 
the note from Shlimazl to Shlemeil, and understanding whether or not that rate of return 
is fair, is the crux of the structured sale.  
 

Shlemeil’s note 
 
Shlemeil’s note from Shlimazl is structured to provide payments that match the annuity 
payable by the insurance company to the Assignment Company.  Accordingly, the 
internal rate of return (“IRR”) on the note from Shlimazl to Shlemeil will be the same as 
the IRR on the annuity policy.  Here, the IRR of $124,000 per year for 10 years, on a $1 
million investment, is about 4.1%.  By way of comparison, the yield on a 10 year 
Treasury bond, representing a risk free investment, is around 4.65% and the yield on high 
grade corporate bonds is currently in excess of 5%.   
 
While the structured sale offers a lower IRR than investments with comparable risk, the 
lower IRR is with respect to a greater investment – one that includes the $224,000 of 
deferred tax.  But the investment of the deferred tax is only temporary, and the amount of 
deferred tax that may be invested declines each year because the deferred tax will be paid 
over 10 years as installment payments are received.   
 
Other factors complicate the analysis.  One is rising tax rates.  Shlemeil has $600,000 of 
unrecaptured section 1250 gain and $220,000 of remaining net capital gain subject to 
lower capital gains tax rates.  Tax rates on net capital gain are presently scheduled to rise 
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in 2011, whereas the rates on unrecaptured 1250 gain are not.  This is important, because 
the regulations force Shlemeil to recognize the unrecaptured 1250 gain first as he 
receives note payments.8  This means, at least in this example, that all of the net capital 
gain will be pushed into years in which the tax rate is scheduled to be higher.  Another 
factor is the original issue discount rules, discussed later, which may operate to convert 
some of the capital gain to ordinary income in the structured sale.   
 
In assessing the structured sale, the question is whether the after-tax cash flows produced 
by the structured sale can be replicated in a manner involving less risk and complication.  
The after tax cash flows generated by the note payments are illustrated in the following 
table.  Note that these numbers assume that Shlemeil’s tax and legal advice, which the 
insurance company requires that he independently obtain, is free. 
 

Note Income After-tax
Year Payment Tax Payment

1 124,000 (37,601) 86,399
2 124,000 (37,013) 86,987
3 124,000 (36,397) 87,603
4 124,000 (35,750) 88,250
5 124,000 (36,308) 87,692
6 124,000 (35,414) 88,586
7 124,000 (34,476) 89,524
8 124,000 (33,492) 90,508
9 124,000 (28,156) 95,844
10 124,000 (26,572) 97,428

It is assumed that the seller's marginal ordinary federal and 
state income tax rate is 40% (44% following 2010) and his 
marginal combined capital gains rate is 25% (30% 
following 2010).  It also assumes the first $600,000 of gain 
will be taxed as unrecaptured 1250 gain at a combined 
federal and state rate of 30%.  The note is amortized by 
taking interest income into account under the OID rules 
using an AFR of 4.9%.

 
 
The question, then, is whether these payments could be replicated with Shlemeil’s after 
tax proceeds if Shlemeil simply sold the property and paid the tax.  Shlemeil would have 
$776,000 of after-tax proceeds, and with those proceeds, Shlemeil could buy ten laddered 
high grade corporate bonds, with each of the ten bonds maturing in a succeeding year.  
As the next chart illustrates, even if the bonds had a pre-tax yield of only 5%,9 Shlemeil 
could replicate the after tax proceeds of the structured sale at a cost of $764,478, leaving 
Shlemeil with over $11,000 remaining.  Not very much, granted, but a tax strategy should 
leave you with more money, not less, than the alternative.   
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Current cost Maturity After-tax proceeds
of Bond Date (matches structured sale)

83,882 1 year 86,399
81,993 2 years 86,987
80,170 3 years 87,603
78,409 4 years 88,250
75,643 5 years 87,692
74,189 6 years 88,586
72,791 7 years 89,524
71,448 8 years 90,508
73,456 9 years 95,844
72,496 10 years 97,428

764,478

 
 
Under the taxable sale scenario, Shlemeil would receive the exact same after-tax periodic 
payments promised by the structured sale.  Better yet, the credit risk of this approach is 
arguably much less than in a structured sale, as the laddered bond portfolio can be 
diversified. 10  Additionally, there is no tax risk in a taxable sale, and perhaps most 
importantly, laddered corporate bonds, unlike the note in a structured sale, can easily be 
liquidated without financial penalty.  Finally, there are implementation fees and costs 
associated with tax advice in the structured sale, and these costs were not taken into 
account above.  Needless to say, the “structured sale” is not the best way to achieve the 
economics of the structured sale. 
 
This comparison is based on one set of arbitrary assumptions.  If a longer annuity term is 
chosen, the yield on the annuity may be higher relative to corporate bond yields.  
Taxpayers or advisors considering the structured sale should seek independent analysis of 
the financial merits of the strategy, and any benefits offered by the structured sale should 
be compared to benefits offered by other tax deferral strategies.  The structured sale has a 
cost (the annuity commission is up to 4%, and this comes from somewhere; in Shlemeil’s 
case, that’s $40,000), so a few thousand more spent on an objective analysis is 
worthwhile. 
 

The Annuity 
 
The annuities that promoters offer come in two types.  One is a life annuity with a fixed 
term.  These annuities pay the seller for life, but have a guaranteed period, typically 
fifteen or twenty years.  The guaranteed period assures that the seller’s family will be 
paid something in the event of the seller’s premature death.  The other is a fixed term 
annuity, as in Shlemeil’s example.  A fixed term annuity will pay a fixed amount over a 
fixed time period after the annuity start date.    
 
1.  Life Annuities with Guaranteed Payments  
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If the annuity is a life annuity with a guaranteed payment, there is a risk that the new 
private annuity regulations will apply and the note from the buyer to the seller, the 
payments under which are designed to match the annuity cash flow, will be taxable in full 
at the time of the sale. 
 
Contracts that pay a stated amount for life are generally treated as annuities.11  The 
exchange of property for an annuity, whether issued by an insurance company or 
otherwise, is taxable under recently issued proposed regulation section 1.1001-1(j).12  
Under the proposed regulations, the annuitant is deemed to receive cash equal to the 
present value of the annuity.   
 
If the contract received by the seller in a structured sale is an annuity, then the transaction 
will be taxable in full at the time of the sale.  Proposed regulation section 1.1001-1(j) 
does not define the term “annuity,” but presumably the term has the same meaning that it 
has under section 72.  An annuity contract is subject to section 72 if the contract is 
considered “an annuity contract in accordance with the customary practice of life 
insurance companies.  For the purposes of section 72, however, it is immaterial whether 
such contracts are entered into with an insurance company.”  Thus, section 72 applies to 
all annuities, whether commercial or private annuities.13  Presumably, a private annuity 
need not meet the requirement that it be issued in accordance with the customary practice 
of a life insurance company, an obvious impossibility.  
 
Thus, the question is whether the contract that the seller in a structured sale receives is an 
annuity.  Initially, it is fair to say that the seller has not received, constructively or 
otherwise, a commercial annuity in exchange for his property.  The commercial annuity 
is owned by Assignment Company and the seller has no incidents of ownership over it.  
In Davenport v. Commissioner,14 the Tax Court, in a memorandum decision, addressed 
this issue.   
 
In Davenport, a decedent had entered into a structured settlement of a lawsuit in which 
the defendant assigned its obligation to pay the decedent to the Allstate assignment 
company, and the Allstate assignment company purchased an Allstate annuity that had a 
payout designed to match the decedent’s settlement with the defendant.  The Tax Court in 
Davenport noted that the decedent did not own a commercial annuity, but instead owned 
rights under a settlement agreement.  According to the court, that the settlement 
agreement was funded with a commercial annuity did not mean the decedent owned a 
commercial annuity.  Thus, in the structured sale, the facts of which are nearly identical 
to a structured settlement, the seller should not be deemed to have received a commercial 
annuity.   
 
However, the Tax Court still held that the rights under the settlement agreement were an 
“annuity.”  In Davenport, the issue was how to value the rights under the settlement 
agreement.  Valuation of commercial annuities and non-commercial annuities is done 
differently in the estate tax context, so in Davenport the distinction between commercial 
and non-commercial annuity was important.  But for section 1001 purposes, the 
regulations do not distinguish between commercial and non-commercial annuities; any 
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annuity will be taxable.  So even though it is fair to conclude that the seller has not 
received a commercial annuity in the structured sale, it is very possible that the seller has 
received a non-commercial annuity (i.e., a private annuity) from the buyer, as in the 
Davenport case.  Davenport was a section 7520 case, but neither section 7520, section 
1001 nor their respective regulations contain a definition of “annuity,” so it wouldn’t be 
surprising if a court came to the same conclusion under the section 1001 proposed 
regulations as Davenport did under 7520, i.e., the rights under the sale agreement are an 
“annuity.” 
 
In GCM 39503, the Service attempted to delineate when an installment note with life 
contingent payments is treated as a debt instrument and when it is treated as a private 
annuity.  However, the GCM focused on how a maximum payout provision affected 
private annuity vs. installment sale classification.  The GCM indicated that a maximum 
payout provision, if reached early enough (prior to life expectancy), would convert the 
annuity to an installment sale.  Here, we have no maximum payout provision – annuity 
payments will be made so long as the seller lives.  Arguably, the lack of a maximum 
payout provision means the Service will treat the note with life contingent payments as an 
annuity, but the law is unclear. 
 
Finally, if the instrument is deemed an annuity, the OID regulations may prevent 
immediate taxation.  Under the OID regulations,15 if an annuity issued by a non-insurance 
company contains a minimum payout provision meeting certain requirements, then it will 
be classified as a debt instrument under the OID rules and not an annuity.  If classified as 
a debt instrument, the proposed regulations under section 1001 do not apply16 and the 
instrument will be eligible for installment sale treatment.17 
 
To ensure that the OID rules apply to the contract, the minimum payout provision must 
end after half the annuitant’s life expectancy (determined under section 417(e), not 
section 72).  If the minimum payout provision ends prior to half the annuitant’s life 
expectancy, then the minimum payout provision is disregarded, and the contract will be 
treated as an annuity.  In the structured sale, annuity classification means the sale would 
be taxable in full under proposed regulation section 1.1001-1(j).  To avoid this result, the 
contract must have a minimum payout that stretches at least to half the annuitant’s life 
expectancy.  The simplest way of avoiding annuity classification, however, is to structure 
the note with no life contingencies, i.e., a fixed term annuity. 
 
2.  Fixed Term Annuities 
 
But if the note from buyer to seller has no life contingencies, then the uninitiated may 
properly wonder what purpose an annuity even serves.  After the Assignment Company 
takes over the obligation from the buyer, the objectives of the transaction are complete.  
The seller has received tax deferral pursuant through the installment note, and has done 
so without taking on the credit risk of buyer.  Instead, seller is left with the credit risk of 
Assignment Company, or if the Assignment Company’s obligation is guaranteed by the 
insurance company, then the insurance company.  So what does the next step – the 
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Assignment Company’s purchase of a fixed term annuity from the insurance company – 
accomplish?  
 
Other than ensuring that the promoters are paid handsomely for their efforts and exposing 
the seller to the credit risk of one company, it appears not much.  The Assignment 
Company could instead purchase laddered Treasury bonds and receive a higher rate of 
return with no risk, or laddered corporate bonds with an even higher rate of return and 
commensurate risk.18  And nothing would prevent the insurance company from 
guaranteeing the obligation, assuming it is already doing so in the structured sale.  Either 
investment approach by Assignment Company would allow Shlimazl’s note to Shlemeil 
to have a higher IRR.   
 
Importantly, either investment approach by Assignment Company (a purchase of 
Treasury bonds or corporate bonds paying a market rate of interest) would likely make 
the structured sale a quality tax deferral vehicle, provided the transaction technically 
works, as discussed below.  The reason the structured sale would be a quality tax deferral 
vehicle is that the installment note, which again is as much an investment as it is a tax 
deferral vehicle, would pay a fair rate of interest given its risk.  The skepticism directed 
towards the structured sale primarily boils down to the annuity, as the annuity is what 
pushes the rate of return down.  
 
 

Does this transaction even work? 
 
The key technical hurdle in the structured sale relates to the fact that the seller is looking 
to someone other than the buyer for payment under buyer’s note.  Promoters cite Rev. 
Rul. 75-457,19 Rev. Rul. 82-122,20 Wynne v. Commissioner,21 and Cunningham v. 
Commissioner,22 as supporting the notion that an installment obligation can have a 
substitution of obligors.  What these authorities state is that the substitution of obligors 
does not result in a “disposition” of the installment note for purposes of section 453B. 
 
The cases are important and helpful because a disposition of the installment note would 
be a taxable event.  Thus, it is comforting to know that the substitution of obligors does 
not result in a taxable disposition of the note.  But these authorities do not stand for the 
broader proposition implied by promoters – that the structured sale “works” under section 
453.  There are other ways to violate section 453. 
 
One such way is by having an obligor other than the buyer at the outset of the transaction.  
In Rev. Rul. 73-451,23 the Service addressed a situation somewhat analogous to the steps 
of the structured sale: in exchange for property, the purchaser would deposit cash with an 
escrow agent, and the escrow agent would pay to the seller a fixed amount each year for 
six years.  The purchaser would remain liable for payment of the unpaid balance.  The 
payment schedule was irrevocable and could not be accelerated by the seller, purchaser or 
escrow agent.  These facts seem to fairly describe the structured sale, with the escrow 
agent substituted for the Assignment Company. 
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The Service held that the transaction did not qualify for the installment method under 
section 453 because the seller “did not regard the buyer as being indebted to him because 
the buyer had met his obligation in full when he deposited the balance of the purchase 
price with the escrow.  The taxpayer was not relying on the installment obligation of the 
buyer, but on the escrow deposit to make the payments in connection with the sale as in 
the case of J. Earl Oden, 56 T.C. 569 (1971).”  The Revenue Ruling and Oden involved 
an escrow agent, while the structured sale involves an Assignment Company; however, 
this distinction may not be meaningful, because the Revenue Ruling and Oden seem 
predicated on the fact that the seller was not really looking to the buyer for payment.   
 
The Oden case is not a model in logic – its reasoning doesn’t appear to be based on any 
apparent regulation or code section.  As long as the buyer is legally liable for the note, as 
long as guarantees and security interests are allowable under section 453, and as long as 
substitution of obligors is not sufficient to trigger a taxable disposition of the note, it is 
difficult to ascertain the abuse represented by adding an obligor at the outset of the 
transaction.  Nonetheless, the case is on the books. 
 
Second, and probably less problematic, the receipt of third party debt is taxable.24  If A 
sells property to B and in exchange receives a note from C, the note from C is treated as 
the receipt of cash; the installment method is not available to A.  Here, Shlemeil, at least 
in form, has only received indebtedness of Shlimazl.  Shlemeil is not a party to the 
annuity (other than being listed as beneficiary), and presumably the transaction is 
carefully structured to avoid the actual receipt by Shlemeil of any instrument or legal 
obligation entitling him to payment from the insurance company.  On the other hand, 
there is clearly some substance over form risk.  We know from the outset what is going to 
happen – the Assignment Company will assume Shlimazl’s obligation.  Shlemeil would 
never have entered into the installment sale with Shlimazl were that not the case.  This 
sure smells like third party debt, but, technically at least, it is not.    
 
These technical concerns should highlight that there is some risk in the transaction.  
Cases and Revenue Rulings can always be argued around based on factual distinctions 
and the third party debt issue is no slam dunk for the Service.  Accordingly, a transaction 
such as a structured sale should not be avoided merely because of some technical risk 
(although such risk ought to be disclosed by promoters), but there must be some 
economic upside to justify the technical risk. Here it appears there is little.   
 
Promoters have claimed that two private letter rulings addressing the structured sale will 
be issued in 2007.  While private letter rulings can only be relied on by the parties to 
whom they are addressed, a favorable private letter ruling addressing the structured sale - 
a strategy that is presumably implemented in a consistent fashion by its promoters - 
would be extremely helpful in allaying these technical concerns. 
 

A caution about the application of the OID rules… 
 
The original issue discount (“OID”) rules25 may apply in two different respects.  First, the 
OID rules, along with section 483, apply to ensure that an appropriate amount of interest 
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income is reported on debt instruments with insufficient stated interest.  Section 483 and 
the OID rules both use the applicable federal rate (“AFR”) as the benchmark for adequate 
interest.   
 
Where the IRR of the note is less than the AFR, as in Shlemeil’s note, the OID rules will 
have the effect of converting some capital gain to interest income.  The reason: the issue 
price of Shlimazl’s note under the OID rules will be the present value of all the payments 
due thereunder, discounted at the AFR, which in May, 2007 is 4.9%.26  The present value 
of the ten $124,000 payments under the note using this AFR is close to $960,000.27  
Economically, the difference between the total payments under the note, $1,240,000, and 
the value of the property, $1 million, should be taxable as interest income.  However, 
under the OID rules, the difference between the total payments under the note, 
$1,240,000, and the “issue price” of just over $960,000 will be taxed along the way as 
interest income.  Accordingly, here, about $40,000 of the income that would have been 
capital gain income had Shlimazl just accepted cash will be ordinary interest income 
when received under the note.  (And Shlemeil will be further set back when he receives a 
bill from his accountant, who presumably is tasked with the responsibility of figuring out 
the OID rules.) 
 
Second, in their structured sale illustrations, many websites show substantial deferral 
periods for the annuities.  In such an illustration, the buyer’s note may call for payments 
to begin 10 or 20 years from now.  The OID rules pose a problem for such deferred 
payment notes. 
 
A taxpayer can buy a deferred annuity, and under section 72 no income is realized until 
distributions are made under the annuity contract.  For example, if an annuity is deferred 
for 20 years, investment gains in the annuity contract build up tax free (less, of course, all 
the junk charges that often negate the benefits of tax deferral) until distributions are 
made.  The potential for a tax-free deferral period is probably the chief benefit to buying 
an annuity with a fixed term. 
 
In the structured sale, however, the seller is not receiving an annuity - if he were, he 
would be taxed on the sale.  Instead, the seller is receiving an installment note.  An 
installment note is a debt instrument, one which is governed by the OID rules.28  The OID 
rules generally prevent the type of tax deferral that is allowed with annuities.  Thus, even 
though the investment gains in the annuity may not be taxable to the owner of the annuity 
(Assignment Company), there will be interest income imputed to the seller each year if 
he takes an instrument with such a deferred payment period.  It is possible that one of the 
exceptions to the application of the OID rules will apply, but those exceptions tend to be 
fact specific and will require the seller to pay for yet more competent tax advice. 
 

Lessened Credit Risk? 
 
The tax benefits of installment sales are usually taken for granted, albeit as shown above, 
they shouldn’t be.  But because the tax benefits of installment sales are assumed, the 
chief benefit of the structured sale in the minds of its participants is the presumably 
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minimal credit risk associated with Allstate or Prudential.  Otherwise, the seller could 
merely enter into an installment sale with the buyer, and leave the insurance agents out of 
the strategy.  But few sellers are interested in obtaining tax deferral at the expense of 
taking on the credit risk of whomever their buyer happens to be.  Thus, the attractiveness 
of the structured sale is that Allstate or Prudential, not the buyer, is responsible for the 
payments on the note. 
 
Recall that it is not the insurance company that assumes the obligation from the buyer.  
Instead, it is the Assignment Company.  That means that it is the credit risk of the 
Assignment Company, and not the credit risk of the insurance company, that seller 
should be assessing.  In other words, by “structuring” the sale in this manner, sellers are 
substituting for the credit risk of their buyer the credit risk of what is arguably an offshore 
tax shelter promoter.29   
 
Admittedly, the creditworthiness of the insurance company itself is also thrown into the 
mix.  When the Assignment Company buys the annuity from the insurance company, the 
Assignment Company becomes a general creditor of the insurance company.  If Allstate 
or Prudential defaults on the annuity, Shlemeil, as beneficiary of the annuity, will not be 
paid, and the Assignment Company, having transferred its money to the insurance 
company, will likewise be unable to meet its obligation to Shlemeil.   
 
Granted, Allstate and Prudential may be unlikely to default on their obligations, and it is 
this unlikelihood that is the focus of promoter claims.  But the insurance companies’ 
credit risk is in addition to, and not in lieu of, the credit risk of the Assignment Company.  
If, for example, the Assignment Company is sued for its participation in, say, a tax shelter 
that makes no economic sense, the annuities it purchased from the insurance company 
would be available, presumably, to its creditors.  
 

So, are the Assignment Company’s obligations guaranteed by the insurance 
company? 

 
Promoters claim that the Assignment Company’s obligations are guaranteed by the 
insurance company issuing the annuity.  If this is the case, then the focus is in fact shifted 
from the credit risk of Assignment Company to the credit risk of the insurance company. 
 
Prudential’s website states that each annuity contract issued to its Assignment Company 
comes with the “Prudential Guarantee” but does not state what the “Prudential 
Guarantee” is.  Allstate’s website states that Allstate Life Insurance Company guarantees 
the Assignment Company’s obligation.  However, the documents relating to the 
structured sale transaction that the Assignment Companies provide on their websites, 
including an “Agreement to Pay” issued by Allstate, do not contain any evidence of a 
guarantee.30  Needless to say, advisors will want to ensure that the guarantees exist.   
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And what about the buyer, Shlimazl? 
 
Why does Shlimazl agree to participate in Shlemeil’s tax shelter?  The websites surmise 
that the buyer will get a better price for the property – the structured sale serves to 
“bridge the gap” between buyer and seller.  This is a cute selling point but is directed 
towards brokers and realtors, not buyers and sellers.  (And if true, it raises the question of 
how many times is Shlemeil going to pay for the same strategy – Shlemeil pays by 
accepting a below market rate of return on the annuity; Shlemeil pays his tax advisors to 
figure out the transaction; and now Shlemeil has to reduce the sale price to induce 
Shlimazl to participate?  An altogether different Yiddish word comes to mind: schmuck.) 
 
Recall that Shlimazl issued Shlemeil a note.  Shlimazl then assigned its obligation, in 
exchange for cash, to Assignment Company, in a transaction to which Shlemeil was not a 
party.  Thus, the question arises: is Shlimazl off the hook on his obligation to Shlemeil?  
Or is Shlimazl at risk of paying the note twice, once to the Assignment Company and 
once to Shlemeil in the event the Assignment Company and/or the insurance company 
defaults? Is Shlimazl also a shlemeil? 
 
For Prudential deals, it appears Shlimazl may be off the hook.  Prudential’s “model 
language” for a sale agreement states that “the obligation for the following periodic 
payments due to the seller will be assigned to the Pruco Assignment Company and will 
fully discharge the Assignor from any future obligations for the said amounts.”  Because 
this language is part of a Sale Agreement between Shlimazl and Shlemeil, this ought to 
eliminate the risk to Shlimazl and presumably would take him off the hook for future 
payment.  However, Prudential also includes a clause in its contract with the buyer in 
which ownership of the annuity would shift from the Assignment Company to the buyer 
if certain tax laws change in the future. 31  Essentially, Shlimazl is forced into a game of 
annuity hot potato, a game in which he is contractually bound to lose.  Also note that if 
the buyer is released from liability at the outset, as is apparently the case for Prudential 
deals, it is difficult to see how the seller has not received third party debt taxable under 
section 453, or if not, why Oden and Rev. Rul. 73-451 do not apply.  But those are 
Shlemeil’s, not Shlimazl’s, concerns. 
 
On the other hand, if as may be the case in the Allstate deals, the buyer is not released 
from liability, then a question arises as to the tax consequences of the annuity payments.  
Are the annuity payments that are made by Allstate directly to Shlemeil taxable to 
Shlimazl, on the grounds that the annuity payment is made for Shlimazl’s benefit, as each 
payment relieves Shlimazl of a liability?  Could the Assignment Company be deemed a 
mere conduit – a tax-indifferent party inserted into the equation to relieve Shlimazl of the 
tax incidents of owning the annuity – with the result that Shlimazl is treated as the owner 
of the annuity?  In either case, the interest payments on the note would provide rough 
offsetting deductions to the income from the annuity contract.  But the annuity income, 
taxable under section 72 in a ratable manner, will not exactly match the interest 
deductions under section 453, which are frontloaded.  In any event, the interest 
deductions may not even be deductible, e.g., the interest could be personal – that depends 
on the purchaser’s individual tax situation.   
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And just as the OID rules may cause more interest income and less capital gain to be 
reported by Shlemeil, the same rules may cause Shlimazl to have a lower cost basis in the 
property.  Pursuant to section 1.1012-1(g)(1), Shlimazl’s basis in the property, purchased 
in exchange for a debt instrument, will be its issue price.  In our example, the issue price 
is around $960,000, an amount that is less than the property’s fair market value.  Again, 
the reason is that the payments Shlimazl promises to make represent a below market 
interest rate.  When the payments are discounted back to present value at the higher AFR, 
a lower present value results.   
 
Shlimazl then pays Assignment Company $1 million to assume the obligation.  From a 
tax perspective, $40,000 of basis has been lost.  Does this give rise to a deduction of any 
sort?  We’ll leave this question for Shlimazl’s attorney. 
 
The theories under which Shlimazl might be taxed may sound farfetched, and they may 
be farfetched, but why is it incumbent on Shlimazl to pay a tax advisor to find the 
answer?  Both Allstate and Prudential require the buyer, Shlimazl, to represent that he has 
received independent tax and legal advice.  And Shlimazl had better get that advice, or 
else…Prudential or Allstate won’t let Shlimazl participate in Shlemeil’s tax shelter?   
 
Gevaldikeh Zakh!32 
 

HOPE THIS HELPS YOU HELP OTHERS MAKE A POSITIVE 
DIFFERENCE! 

Kevin J. McGrath 

CITE AS: 

Steve Leimberg's Estate Planning Newsletter # 1128 (May 29, 2007) at 
http://www.leimbergservices.com/  Copyright 2007 Leimberg Information Services, 
Inc. (LISI).  Reproduction in any form for forwarding to any person prohibited – except 
with specific permission. 

 
CITES (FOOTNOTES) 
 
                                                
1 The structured sale would work with any property eligible for the installment method under section 453. 
2 Allstate International Assignments, Ltd., is the name of the Assignment Company used by Allstate.  It is 
not clear who owns Allstate International Assignments, Ltd. Its website is www.aiassign.com.  The 
Prudential Insurance Company of America is a partial owner of its Assignment Company, Pruco 
Assignment Corporation. Its website is www.pruco.bb. 
3 Ellis Weiner and Barbara Davilman, Yiddish with Dick and Jane (New York: Little, Brown and Company, 
2004) 

http://www.leimbergservices.com/
http://www.aiassign.com
http://www.pruco.bb
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4 Promoters of course do not use the term “shlemeil,” although they do apparently target the elderly (see 
Rachel Emma Silverman, “Deconstructing a New Capital Gains Strategy,” March 21, 2007, page D1, Wall 
Street Journal) and mature women.  A Google search of “mature women” and “structured sale” will reveal 
this headline: “Mature Women Favor New Capital Gains Tax Strategy for 1031 Exchange,” referring to the 
structured sale transaction. 
5 Robin Young, “’Illunga’ tops ten toughest words that leave translators tongue-tied,” The Times, June 22, 
2004. 
6 Richard Sandomir, “TV VIEW, Here’s One Loser People Really Look Up To,” The New York Times, 
May 24, 1992. 
7 The note is actually embodied in the Sale Agreement, which will reference periodic payments due from 
the seller to the buyer, and unlikely is a stand-alone note, but for simplicity is referred to as a note herein. 
8  Section 1.453-12. 
9 The yield on high grade corporate bonds ranges from 5% for bonds with maturity in 2 years to in excess 
of 5.7% for bonds with maturities of 20 years. Thus, Shlemeil should be able to beat an average rate of 
return of 5%.  The bond yield is assumed to be taxed at Shlemeil’s ordinary tax rates, using the same 
assumptions used in the structured sale note amortization. 
10 Arguably, the credit risk of the note in a structured sale is the equivalent of the credit risk of a bond 
issued by the insurance company issuing the annuity.  Normally, an annuity has slightly better credit risk 
because state laws have guaranty funds which guaranty a portion of the annuity.  However, Shlemeil 
doesn’t own the annuity; the Assignment Company does.  It is not clear what, if any, protection 
Assignment Company, as a Barbados resident, would get from state guaranty funds.  Accordingly, it is 
probably fair to say that the credit risk of the note from Shlimazl is approximately equal to the credit risk of 
a bond issued by the insurance company.  Here, however, Shlemeil would be buying bonds from 
presumably a number of high grade issuers, so credit risk is diversified, unlike in the structured sale where 
credit risk is all with one issuer.  
11 See section 1.1275-1(j).  Private annuities are typically between related parties, but are not limited to 
related parties.  See, e.g., G.C.M. 39503.  Whether or not the annuity is “private” is unimportant, however, 
as the receipt of any annuity for appreciated property is a taxable event. 
12 REG-141901-05. 
13 Id. 
14 T.C. Memo 2006-215. 
15 See section 1.1275-1(j). 
16 Prop. Reg. section 1.1001-1(j)(1). 
17 See Section 1.1001-1(g)(3). 
18 The risk is “commensurate” because in general, annuity owners and bond holders are each general 
creditors in the event of insolvency of the insurer.  While annuity owners enjoy the benefit of state guaranty 
funds and/or bailouts, it is far from clear that Assignment Company, a Barbados resident, would receive 
any such benefit, and if they did, to what extent.  All states limit the amount of coverage an owner may 
receive, and many states apply that limit to all contracts of the insolvent insurer owned by the owner.  Here, 
the Barbados company is the owner of presumably a large number of contracts issued by its affiliate 
insurer, so if any state law protected the Barbados company, the protection may be limited to such a small 
amount that it is meaningless. 
19 1975-2 C.B. 196, amplified by Rev. Rul. 82-122, 1982-1 C.B. 80. 
20 1982-1 C.B. 80. 
21 47 BTA 731 (1942). 
22 44 T.C. 103 (1965). 
23 1973-2 C.B. 158. 
24 Temp. Reg. section 15A.453-1(b)(3)(i). 
25 Sections 1271-1275. 
26 This assumes that the long-term AFR applies to Shlemeil’s note. 
27 The author makes no attempt to correctly apply the OID rules.  These numbers merely illustrate the point 
that some conversion of capital gain to ordinary interest income will result. 
28 Section 1274 governs debt instruments issued in exchange for property. 
29 The term ‘promoter’ is used in its common meaning, and does not imply that any individual or entity is a 
“promoter” as defined in the Internal Revenue Code or regulations thereunder. 
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30 The Agreement to Pay, available on the Assignment Company’s website, is a notice issued by Allstate 
indicating that Allstate agrees to pay the annuity directly to the seller in the event of the Assignment 
Company’s default.  However, it does not appear that the Agreement to Pay is a guarantee – in the 
Agreement to Pay, Allstate merely agrees to pay the annuity (which, of course, it is already obligated to pay 
in any event) directly to the seller.  But recall that the annuity contract is an asset of Assignment Company, 
not Allstate.  Thus, it is unclear how Allstate would have any authority to control who the beneficiary of the 
annuity contract is.  If a creditor of Assignment Company were able to attach the annuity, presumably it 
could change the beneficiary of the annuity to itself.  The creditor would not be a party to Allstate’s 
“Agreement to Pay.” 
31 The contract between the buyer and the Assignment Company, available on the Assignment Company’s 
website, states that in the event the Assignment Company or the payments under Shlemeil’s note “become 
subject to taxation or withholding obligations under the laws of a jurisdiction outside of Barbados, this 
agreement shall terminate, any annuity contract purchased hereunder shall be owned by {Shlimazl}.”The 
language of the contract is confusing.  The payments under the note to the seller are subject to U.S. 
taxation, so this clause is literally triggered at the outset of every structured sale.  Presumably what is meant 
is that if the annuity payments received by the Assignment Company become subject to taxation, then the 
Agreement terminates. 
32 A terrible thing! (used ironically). 


