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  ESTATE PLANNING 

 The Upstream  Crummey  Optimal 

Basis Increase Trust 
   By Ed Morrow, J.D., LL.M.,CFP ®

Ed Morrow  is an Ohio attorney and currently Senior 

Wealth Specialist with Key Private Bank. He may be reached 

at edwin_p_morrow@keybank.com or edwin.morrow3@

gmail.com. 

 Planners are increasingly coming to realize 
that the $5.34 million (and rising) estate and 
gift tax exclusion is more than just an estate 

and gift tax benefi t. For 99 percent of the popula-
tion, it is now more appropriately considered an 
income tax planning tool. Many planners used to 
colloquially refer to the estate tax exclusion as a 
“coupon” not to be squandered when explaining 
the benefi ts of bypass trusts to save estate taxes. We 
should also see this amount as an income tax shift-
ing and basis increasing “coupon” not to be wasted 
either. This article will focus on this basis increase. 

 You can’t go to a tax conference or read the fi -
nancial press without hearing that bypass trusts, 
lifetime gifting, and  Crummey  trusts are “dead” for 
over 99 percent of taxpayers. Far from dead, they 
merely need to be reconsidered and repurposed. 
In the Optimal Basis Increase Trust, the author 
focused on repurposing traditional AB trusts for 
superior basis increase and better ongoing income 
tax effi ciency than traditional bypass or marital 
trusts. 1  This article will focus on the tremendous 
new income tax planning potential for new vari-
ants of  Crummey  Trusts, even for individuals with 
estates less than $5.34 million ($10.68 million, for 
couples), to optimize basis increases. 

 First, we will concentrate on “upstream” plan-
ning: why parents, grandparents and/or other 
older relatives should be considered as benefi cia-
ries of  Crummey  trusts, even for smaller estates. 
We will then focus on intra-spousal planning, and 
how this type of trust may get around certain is-
sues involved in trying to achieve an increase in 

basis at the death of the fi rst spouse to die for a 
couple’s assets even when the assets are not com-
munity property (aka, JEST trusts). 2

 The Promise of Upstream Gifting and 
Basis Planning 

 No doubt there are many taxpayers rethinking 
large gifts made in recent years. In many cases, 
with 20/20 hindsight, the donee would have been 
better off receiving the asset later with a step up 
in basis. Some may even consider giving donated 
assets back upstream to the parent who gave them 
the asset. But outright upstream gifts are unrealis-
tic, impractical and undesirable on many counts: 
what if the upstream benefi ciary does not have 
good automobile, umbrella or long-term care in-
surance, or might disinherit you in favor of your 
brother or the local church! And what about the 
potential for double use of gift/estate tax exclu-
sion if it comes back into the donor’s estate one 
day? Even those with considerably less than the 
exclusion amount might be wary of that. 

 The best protection from creditor and disin-
heritance risks is to use a discretionary trust rather 
than an outright gift. This can be coupled with a 
narrowly crafted testamentary general power of 
appointment (GPOA) or alternatively, a narrowly 
crafted limited power of appointment (LPOA) cou-
pled with an appointment that triggers the Dela-
ware Tax Trap. 3  We need a repurposed upstream 
Crummey  Trust with optimizing basis provisions. 

 Let’s start with a common planning scenario 
and example of the technique and then analyze 
the possibilities, issues and limitations: 

Example:  John and Jane are in their late-60s, 
married, with 3 children, 5 grandchildren and 2 
parents still living in their 90s. Together they have 
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an $8 million estate, part of which is a $1 million 
fully depreciated property with only $100,000 ba-
sis owned by John. John gifts $140,000 to a stan-
dard grantor  Crummey  trust (aka, a spousal life-
time access trust, or SLAT) for his wife and family. 
However, unlike an ordinary  Crummey  trust that 
only names “downstream” relatives, John also 
includes his mother and father in-law. Each ben-
efi ciary has  Crummey  powers. The trust purchas-
es John’s real estate for $1 million, with a small 
down payment and a remaining note at the appli-
cable federal rate (AFR) or higher. 4  With clear rev-
enue rulings on point, we know this is typically 
ignored for income tax purposes. 5

  At fi rst blush, this transaction is the exact op-
posite of what we have been advising in recent 
years: low basis assets (especially those subject to 
28 percent or 25 percent federal tax rates) may be 
the worst assets to give and remove from the estate 
in many cases. Moreover, John is “freezing” his es-
tate and lowering the potential basis step up when 
he’s nowhere close to needing a freeze to save 
estate taxes. Is John nuts? But what if John does 
something quite different here: his trust grants his 
wife, mother and father-in-law a narrowly crafted 
testamentary power of appointment. Like over 99 
percent of the population, his wife, mother and 
father-in-law have smaller estates than their avail-
able applicable exclusion amount. 6

 When one of them dies, the building will be in-
cluded in the decedent’s gross estate under  Code 
Sec. 2041  and receive a new basis stepped up to 
the fair market value of the property pursuant to 
 Code Sec. 1014 . Let’s say its value increases to $1.1 
million by that time (if no capital improvements 
are made, the basis may reduce even further if it 
is depreciable). If the appointive trust continues 
as a grantor trust as to John or Jane, or appoints 

to either of them directly, they can now depreciate 
the building with the new $1.1 million fair market 
value basis. 

 The power can be granted to only the fi rst to 
die (a reverse tontine 7 ), to avoid any issues with a 
lapse of the remaining powers, but of course, sim-
ilar powers might arise in subsequent appointive 
trusts, allowing a cascading increasing basis with 
additional disregarded purchases between the 
settlors and their grantor trusts. 

 The power could be a general power or a lim-
ited power exercised in such a way as to trigger 
the Delaware Tax Trap. Either one can be very 
narrowly crafted. For example, a general power 

might permit the parent to 
appoint to either his or her 
creditors or to John or one 
of his grantor trusts, and a 
limited power might sim-
ply permit appointment to 
a trust with identical provi-
sions, except that John, Jane 
and/or other parties would 
have a power that would 
trigger the Delaware tax trap 
(such as a  Crummey  power).  

 Although there are differences between these 
two methods of estate inclusion, either one may 
achieve the same result of a step up in basis. Which 
method to choose may depend on state creditor 
and asset protection trust law, the fi nancial posi-
tion of the parent and the importance of continu-
ing asset protection and/or control to the settlor. 

 If the powerholder dies within one year of the 
gift, a step up is denied if the assets come back to 
John or Jane outright, under  Code Sec. 1014(e) . If 
the assets pass to a trust for either of them within 
one year, the issue is much murkier, and it may 
well depend on the terms of the trust and even, 
surprisingly, whether the property is sold. 8  To 
avoid some of those issues John’s trust may re-
quire a one-year curing period before any testa-
mentary GPOA/LPOA is effective, avoid sale, or 
simply take care that any permitted appointment 
within one year would not include payment to 
them outright or to a trust that would be disquali-
fi ed for a step up in basis. 

 But wait! Don’t “bad things” happen if some-
one dies with a note to a grantor trust outstand-
ing? There has been spirited debate among prac-

Planners are increasingly coming to 
realize that the $5.34 million (and 
rising) estate and gift tax exclusion 
is more than just an estate and gift 
tax benefi t. 
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titioners about whether the death of a settlor of 
an irrevocable grantor trust in the midst of repay-
ment of an installment sale note with the settlor 
triggers income tax on the sale at death. And there 
is a regulation to trigger gain to the extent the out-
standing liabilities owed by the trust exceed the 
trust’s basis in the assets if such status changes 
during the grantor’s life. 9  Thankfully, neither 
would be an issue here, unless John were to die 
fi rst. 10  Why isn’t the powerholder’s death as nega-
tive for income tax purposes as the death of the 
settlor? Well, for one thing, the basis increases to 
the fair market value date of death, so the trust’s 
liabilities would unlikely exceed the basis, unless 
the value had gone down precipitously post-gift. 
But, more importantly, it is highly likely that the 
parent powerholder (or John, via lapse provisions 
in the trust) would structure any appointment or 
lapse so that taxpayer does not change for income 
tax purposes anyway. 

 How does the family make this happen? Well, 
there is the startlingly simple solution that the 
parent GPOA powerholder can appoint the trust 
assets to John outright directly, 11  or to Jane, his 
wife. 12  Or to a revocable trust or other trust that 
would qualify as a grantor trust for them due to 
a withdrawal power over all taxable income and/
or principal. 

 But what if John and Jane want continuing tax 
or asset protection benefi ts of an irrevocable dis-
cretionary trust? If the powerholder parent dies 
and exercises a GPOA to a trust for John or Jane, 
it seems clear that the powerholder is the new 
grantor and the trust could only continue as a 
grantor trust as to them if a broad  Code Sec. 678(a)  
power applies, which would eliminate much of 

the creditor protection and estate tax benefi t of the 
new appointed trust. 13  Ordinary exercises of lim-
ited powers of appointment clearly have no effect 
on the grantor for income tax purposes. 14

 However, if the GPOA merely lapses, or a limit-
ed power is exercised in such a way to trigger the 
Delaware tax trap under  Code Sec. 2041(a)(3)  or 
inclusion as an  intervivos  QTIP, the issue is much 
murkier. The mere lapse of a GPOA does not ap-
pear to override  Code Secs. 671 - 677  for grantor 
trust purposes, not only because of its conspicu-
ous absence of mention in paragraph (e)(5) of  Reg. 
§1.671-2 , but also under the subsequent Example 
9, wherein the exercise of a GPOA clearly changes 
the grantor, but the mere presence (and presum-
ably, lapse) of one does not override the original 
settlor being grantor under Internal Revenue 
 Code Secs. 671 - 677 . LPOAs triggering the Dela-
ware Tax Trap are equally uncertain as to whether 
they override the original settlor’s grantor trust 

status (does “generally” in 
the statute imply there are 
exceptions? Should such 
powers be treated more like 
exercised GPOAs?). 

 Thus, if the parent’s 
GPOA merely lapsed at 
their death, and the trust 
continued with terms that 
kept John as a grantor under 
 Code Secs. 671 - 677 , such as 
power of substitution, pro-
visions enabling income to 
be distributed to grantor or 

spouse, etc., but no provisions that would trig-
ger estate tax inclusion, then we apparently have 
the holy grail of a step up in basis, while keep-
ing grantor trust status and still keeping the estate 
and asset protection benefi ts of the trust. 

 But, doesn’t the IRS ignore everything having 
to do with a grantor and grantor trust for income 
tax purposes, and couldn’t this include applica-
tion of  Code Sec. 1014  in the above instance? 15   Rev. 
Rul. 85-13  does generally ignore transactions be-
tween a grantor and a grantor trust, but here  Code 
Sec. 2041  and  Code Sec. 1014  is applying not be-
cause of any transaction between the grantor and 
his trust, but because of a powerholder’s action or 
inaction. These two statutes clearly apply to laps-
es of testamentary GPOAs as well as exercises. 16

...it is hardly a sham to name a 
parent as benefi ciary of a family 
trust: millions of people assist their 
parents fi nancially anyway, so why 
not make those gifts from a trust best 
designed to benefi t the entire family?
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 But there is another potential quirk of  Code Sec. 
1014  that might apply: if the property is acquired 
before the decedent powerholder’s death, any step 
up is reduced by depreciation. This second sen-
tence of paragraph  (b)(9)  is meant to compensate 
for “string” gifts of depreciable property brought 
back into a donor’s estate. Would that apply here? 
It should not: reading the paragraph in its entire-
ty it is clear that “acquire the property” refers to 
receiving it from the decedent’s direct or indirect 
transfer. John would not be acquiring the property 
from the decedent before the decedent’s death as 
with a “string” gift. However, if a practitioner feels 
the second sentence of  Code Sec. 1014(b)(9)  could 
apply here, the powerholder (or lapse) can devolve 
the assets to the grantor’s spouse Jane instead (or a 
grantor trust therefore), or exercise the GPOA and 
forget trying to lapse. Exercise of a GPOA by will 
comes under  Code Sec. 1014(b)(4) , not  (b)(9) . 17

 Most taxpayers would prefer to keep things 
simple and more certain and be happy to receive 
the assets back outright, or in trust with a present-
ly exercisable GPOA. The latter scenario would 
allow parents or other “upstream” benefi ciaries 
to use limited powers of appointment and the 
Delaware Tax Trap to trigger inclusion/step up, 
which avoids any creditor/asset protection issues 
should the parent powerholder’s estate be insol-
vent or subject to claims. 18

 The Limits of Upstream Gifting for Basis 
Optimization—the “Naked” GPOA 

 One is tempted in the understandable zeal to 
maximize the use of the $5.34 million exclusion 
to further extend the granting of GPOAs for ba-
sis planning—perhaps to absurd extremes. Can I 
give my 95-year old poor grandmother a GPOA 
or LPOA triggering the Delaware Tax Trap over 
$5 million of my trust assets without her being a 
benefi ciary? 19  How about an entire religious order 
taking a vow of poverty, scant acquaintances or 
other poor and huddled masses yearning to be 
free? In the vast number of reported cases under 
 Code Sec. 2041 / 1014 , there is not necessarily any 
specifi c regulation or case to prevent this, but 
practitioners should be skeptical nonetheless. 

 Practitioners should not shy away from using for-
mula powers of appointment any more than shying 
away from  Crummey  Trusts,  Clayton  QTIPs, family 

limited partnerships (FLPs), zeroed out grantor re-
tained annuity trusts (GRATs) and other techniques 
that sound vaguely gimmicky or “too good to be 
true,” yet have substantial authority behind their 
use. How far is too far? The most apt analogy may 
be the forty-fi ve plus years of court-sanctioned use 
of  Crummey  powers (which are presently exercis-
able general powers of appointment) for those with 
some modicum of trust interest (so called  Cristofani
benefi ciaries), as opposed to so called “naked  Crum-
meys ” (those with no other trust interest other than 
the withdrawal power). So, will or may grandma 
actually receive some income from the trust? Anal-
ogizing to  Cristofani  and other cases, the tax effect 
of the GPOA should be upheld. 20  Ultimately, other 
“naked” GPOAs may be ignored as sham transac-
tions that were prearranged. 

 But it is hardly a sham to name a parent as benefi -
ciary of a family trust: millions of people assist their 
parents fi nancially anyway, so why not make those 
gifts from a trust best designed to benefi t the entire 
family? The IRS has repeatedly tried these kinds 
of arguments against FLP/LLCs,  Crummey  trusts, 
spousal trusts and other various more egregious fact 
cases without success. It’s why every estate planning 
attorney comfortably drafts trusts for spouses and 
children without fear of “prearrangement” related 
arguments, even though parents are often forced by 
intestacy law to be benefi ciaries of their minor chil-
dren’s estates. It’s hardly a damning factor for an 
elderly parent to appoint trust assets back to their 
adult child any more than a spouse appointing to 
their spouse or a child appointing to their parent as 
benefi ciary; rather, it’s completely natural. 

 What about the “step transaction” doctrine: 
could this be applied to ignore the taxable gift 
and power of appointment? This judicial doc-
trine generally requires several transactions that 
are so interdependent that they can’t be viewed 
separately, in order to collapse the steps into one 
integrated transaction. A court may invoke this 
doctrine when: (1) each step is connected by a 
binding commitment, (2) each step is mutually 
interdependent, or (3) a series of closely related 
separate steps to achieve an end result as part of a 
prearranged plan agreed to by all the parties prior 
to the transaction. The fi rst two hardly apply, but 
the last one could with enough bad facts, such as 
a deathbed transaction, just as with many FLP/
LLC or trust transactions. Just as with any other 
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Crummey  trust, FLP/LLC gift, or spousal transac-
tion, parties should take precautions to avoid any 
hint of prearrangement with any powerholders. 
But the IRS has lost much stronger cases where 
transactions occur only days apart, with the same 
parties involved, when it was clear to everyone 
involved beforehand what was going to happen. 21

 Courts try to distinguish between legitimate 
“tax avoidance”: actions which, although moti-
vated in part by tax considerations, also have an 
independent purpose or effect, and illegitimate 
“tax evasion”, that is, actions which have no, or 
minimal, purpose or effect beyond tax liabilities. 
Here, years may pass before a powerholder dies 
and they would not even be notifi ed of the trust 
beforehand. During this time there would be on-
going trust administration, asset management and 
distributions. Parent powerholders would usually 
use a different attorney for their estate plan (and 
thus, appointments) as well. There is not merely a 
risk of economic change of circumstance through 
trust administration by the time a powerholder 
dies, it’s a very high likelihood. This kind of “pre-
arrangement” is not so different than someone us-
ing a bypass or QTIP trust and the IRS trying to 
deny the marital deduction by claiming it was all 
“prearranged” to pass to the couple’s children at 
the spouse’s death. Quite simply, the step transac-
tion should not apply here absent bad facts. 

 Intra-Spousal Planning: Building on the 
Joint Exempt Step Up Trust (JEST) Concept 

 One of the potential issues in planning for a step 
up in basis for joint GPOA trusts (aka, JESTs) is the 
uncertainty of whether the gift tax marital deduc-
tion will apply for the fi rst transfer of assets from the 
original owner/spouse to the fi rst decedent spouse. 22

The IRS could easily reverse their position on  Code 
Sec. 2523  taken in several private letter rulings, since 
there are good arguments for and against. The  Crum-
mey  Optimal Basis Increase Trust (OBIT) technique 
basically eliminates that concern altogether by sub-
stituting the marital gift tax deduction for this fi rst 
gift with the annual exclusion gift tax deduction. 23

 Let’s take the above example with John and Jane 
and assume instead that they have no parents or 
other older “objects of their natural bounty” liv-
ing that they would want to name as benefi ciary 
or grant a power of appointment. They are in a 

stable long-term marriage. If John structures the 
same transaction as above, this works well if his 
wife dies fi rst, because it can clearly be included 
in her gross estate with a testamentary power of 
appointment and there is no potential issue as to 
whether the granting of the POA qualifi es for the 
marital deduction under  Code Sec. 2523 . Unlike 
an inter vivos QTIP, we can avoid step downs in 
basis and be much more fl exible in planning. 

 Furthermore, there is less likelihood of  Code 
Sec. 1014(e)  applying, since Jane will probably 
live a year after the transfer, and the appointment, 
of course, can have alternative dispositions if Jane 
dies before or after one year of the initial gift to 
address that possibility. 

 But what if John dies fi rst? If he has enough 
warning before death, he or his agent can swap 
assets, cancel the note and put high basis assets 
in the trust. But sometimes life (and death) can 
surprise us. Could the family avoid that risk and 
trigger inclusion in his estate somehow? 

 Actually, triggering estate inclusion is easy 
through various retained powers; the more diffi -
cult task is triggering it without making the gift 
incomplete. This is the exact opposite of Delaware 
Incomplete Non-Grantor (DING) planning, where 
the goal is to deftly cause a transfer for income 
tax fi ling purposes but not gift tax purposes. It is 
completely opposite of how we typically planned 
pre-ATRA, or still plan for wealthier clients. 

 Generally, retaining a testamentary power of 
appointment or power of disposition makes the 
gift at least partially incomplete. 24  Recall this re-
cent stir caused by  CCA 201208026  in which the 
IRS claimed that a mere testamentary POA re-
tained is NOT enough to make a gift wholly in-
complete, it merely makes the remainder interest 
incomplete, and the lifetime interest is complete. 25

 If, however, a trustee via decanting or trust 
protector were to later grant a limited formula 
testamentary power of appointment to John, the 
gift will still have been complete, but there would 
now be a “string” causing partial estate inclusion 
to the extent of the power. Note, this would not be 
under  Code Sec. 2041  or  2036 , but cause inclusion 
under  Code Sec. 2038 . If there is a cap or limit on 
the power (e.g., as to the appreciated real estate, 
but not the cash or loss assets), this limit would 
correspondingly reduce the assets subject to in-
clusion under  Code Sec. 2038  .26  Furthermore, such 
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a power could easily be removed or released later 
to remove the estate inclusion taint, though a for-
mula might effectively avoid the need to. 27

Crummey  OBITs Ideal for Dealing With Loss 
Property (Especially Community Property) 

 Let’s take a different spin and imagine that John and 
Jane also have a wonderful second home purchased 
at the height of the real estate boom—the basis is 
$1,000,000, but the fair market value is now only 
$600,000. If John or Jane dies and it is deemed com-
munity property, the entire asset is stepped down to 
a $600,000 basis. The same occurs even in a separate 
property state if both die, or if whomever is the 100 
percent owner dies. 28  If it is held in equal joint ten-
ancy with right of survivorship and one dies, the 
basis is still reduced, but only half as much. 29

 John can use a  Crummey  OBIT to prevent any 
step down in basis at John and/or Jane’s death. 
The transaction would in essence be similar to 
the above, absent a GPOA or LPOA triggering 
estate inclusion at either of their deaths, unless 
the asset increases in value above the $1,000,000 
basis. This preserves the $1,000,000 basis for 
the trust/family who later inherit, who might 
convert it to an investment asset and later sell 
the property. One quirk to the carry-over-basis 
rules is that, if the family sells the property 
for anywhere between $600,000 and $1,000,000 
(ignoring any later depreciation or capital im-
provements), there is neither gain nor loss. 30  If 
the family later sells for $1.1 million, the capital 
gain is $100,000, not $500,000. If the family later 
sells for $800,000, there is no capital gain (and 
no loss), not $200,000 in gain. Saving $400,000 
of basis can be a huge advantage for the family. 

 Note that in this instance, the debate about 
whether an ongoing installment sale triggers gain 
at death might still lead to some uncertainty as to 
whether a realization event occurs upon change to 
non-grantor trust status (though, presumably no 
gain in the above example). Thus, a transfer to the  
spouse, or completing the gifting using repeated 
annual exclusion gifts or gifts beyond the annual 
exclusion might be considered. 

 Conclusion 

 The above examples used one parcel of real estate 
for simplicity, but this could easily be extended to 
a portfolio of stocks and bonds. The beauty of such 
planning is that, unlike an ordinary portfolio, the 
estate inclusion or exclusion via formula powers 
of appointment can adapt to a sustained dip in the 
market, as with the most recent fi nancial crisis. We 
should not assume that clients and their spouses 
will not die during a market downturn. 

 In the above example, we presumed that John 
and Jane would not use any gift tax exclusion, but 
with $10.68 million, many taxpayers could make 
upstream gifts with impunity and simply forget 
about the Crummey annual exclusion gifts, or sup-
plement them. 

 The new paradigm in fi nancial and estate plan-
ning is to view the applicable exclusion amount as 
more than a mere estate tax benefi t, but as an asset 
to be used for income tax planning as well. Con-
gress and the courts have appropriately called the 
gift tax a “back stop” to the income tax. Practi-
tioners have a duty to explore what possibilities 
families can now avail themselves of with that 
back stop effectively removed for over 99 percent 
of the population. 

ENDNOTES

1   The Optimal Basis Increase Trust , Leimberg 
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the  Optimal Basis Increase Trust  white paper. 

    3  The Delaware Tax Trap is the common name 

for  Code Sec. 2041(a)(3)  (estate tax) and 
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triggering this “trap” is much more likely to be 

benefi cial than detrimental, like provisions to 

trigger “defective” grantor trusts. Essentially, 

these are triggered when a limited power of 

appointment is exercised to appoint to a trust 

that creates another power of appointment 

that can start a new rule against perpetuit-

ies period. In most states, this can currently 

be done by adding a presently exercisable 

general power of appointment, like a  Crum-

mey  power, in the appointive trust. Arizona 

allows a powerholder to opt in even if the 

appointive trust has only a limited power of 

appointment and the Colorado, Florida, and 

Texas bar committees have drafted and are 

considering similar provisions to add to their 

statutes. More states are probably consider-

ing it and if not, they should. 
4  This technique could certainly be done 

with other non-depreciable property or use 

continuing annual  Crummey  gifts, but this 
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article will keep the example stark and simple 

in order to more easily follow the concepts. 
5   Rev. Rul. 85-13 , 1985-1 CB 184, most re-

cently followed by IRS in  CCA 201343021 . 
6  The appointive assets subject to the power 

would typically be capped to the pow-

erholder’s available applicable exclusion 

amount, or to the available state estate 

tax exemption. See Part III of the  Optimal 

Basis Increase Trust  cited in footnote 1. 
7  A “tontine” is an annuity, insurance or trust 

arrangement wherein all the benefi ts go to 

the last survivor of the pool. They were quite 

common hundreds of years ago but more 

likely encountered by readers today in novels 

or in episodes of M*A*S*H or the Simpsons. I 

do not know if there is a historical precedent 

for a “reverse” tontine where the fi rst to die’s 

estate receives the spoils rather than the last 

survivor’s, but that is the concept here.  
8  See Part V of the OBIT article in footnote 1, and 

more recent LISI Estate Planning Newsletter 

#2192, Jeff Scroggin:  Understanding Section 

1014(e) & Tax Basis Planning , and LISI Estate 

Planning Newsletter #2194, Jeff Scroggin & 

Michael Burns on  Tax Basis Planning: The Basics , 

LISI Estate Planning Newsletter #2203, Alan 

Gassman, Christopher Denicolo and Ed Mor-

row  Response to Jeff Scroggin’s Commentary .  
9   Reg. §1.1001-2, ex. 5 .  
10  To mitigate against that event, John might 

purchase life insurance and of course, if 

John becomes terminally ill or death is not 

sudden, he or his agent under a power of at-

torney would repurchase the assets before 

his death and cancel the note, substituting 

cash or even better, assets with higher basis 

than fair market value. But the odds of John 

dying before the other three without warn-

ing are extremely slim.  
11  This ability should not compromise the 

asset protection or completed gift status 

of the initial gift.  
12  Provided John and Jane are still married, 

this does not necessarily cancel the note or 

transaction for state property law, but  Code 

Sec. 1041  expressly ignores sales/exchanges 

between spouses, presumably including 

grantor trusts as to spouses as well.  
13  See  Reg. §1.671-2(e) : (1) For purposes of 

part I of subchapter J, chapter 1 of the 

Internal Revenue Code, a grantor includes 

any person to the extent such person either 

creates a trust, or directly or indirectly 

makes a gratuitous transfer (within the 

meaning of paragraph (e)(2) of this section) 

of property to a trust. ****

 (2) (i) A gratuitous transfer is any transfer oth-

er than a transfer for fair market value.**** 

 (5) If a trust makes a gratuitous transfer of 

property to another trust, the grantor of the 

transferor trust generally will be treated as the 

grantor of the transferee trust. However, if a 

person with a general power of appointment 

over the transferor trust exercises that power 

in favor of another trust, then such person will 

be treated as the grantor of the transferee 

trust, even if the grantor of the transferor 

trust is treated as the owner of the transferor 

trust under subpart E of part I, subchapter J, 

chapter 1 of the Internal Revenue Code.****

 Example 9. G creates and funds a trust, T1, for 

the benefi t of B. G retains a power to revest 

the assets of T1 in G within the meaning of 

section 676. Under the trust agreement, B 

is given a general power of appointment 

over the assets of T1. B exercises the general 

power of appointment with respect to one-

half of the corpus of T1 in favor of a trust, T2, 

that is for the benefi t of C, B's child. Under 

paragraph (e)(1) of this section, G is the 

grantor of T1, and under paragraphs (e)(1) 

and (5) of this section, B is the grantor of T2.  
14   Reg. §1.671-2(e)(5), above .  
15   Rev. Rul. 85-13 , 1985-1 CB 184.  
16   Code Sec. 1014(b)(9) : In the case of de-

cedents dying after December 31, 1953, 

property acquired from the decedent by 

reason of death, form of ownership, or 

other conditions (including property ac-

quired through the exercise or non-exercise 

of a power of appointment), if by reason 

thereof the property is required to be 

included in determining the value of the 

decedent’s gross estate under chapter 11 

of subtitle B or under the Internal Revenue 

Code of 1939. In such case, if the property is 

acquired before the death of the decedent, 

the basis shall be the amount determined 

under subsection (a) reduced by the 

amount allowed to the taxpayer as deduc-

tions in computing taxable income under 

this subtitle or prior income tax laws for 

exhaustion, wear and tear, obsolescence, 

amortization, and depletion on such prop-

erty before the death of the decedent.  
17   Code Sec. 1014(b)(4) : “Property passing 

without full and adequate consideration 

under a general power of appointment 

exercised by the decedent by will;”  
18  Testamentary general powers may or may not 

be subject to a powerholder’s estate’s creditors. 

Contrary to a popular myth disseminated at 

the recent Heckerling conference, third-party 

created testamentary GPOAs and LPOAs are 

generally   not   subject to state statutory share 

laws. See Uniform Probate Code §2-201, §2-

205(1)(A), Fla. Stat. 732.2045,  Bongaards v. 

Millen , 793 N.E.2d 335 (Sup. Ct. Mass. 2003).  
19  This is known at common law as a  collateral 

power , Restatement of Property, 3d, Dona-

tive Transfers, §17.3.  
20   D. Crummey , CA-9,  68-2  USTC  ¶12,541 , 397 

F.2d 82 and  M. Cristofani , 97 T.C. 74, CCH 

 Dec. 47,491  (1991). See also  L. Kohlsaat Est. , 

73 TCM 2732 , CCH  Dec. 52,031(M) , TC 

Memo. 1997-212 and  C. Holland Est. , 73 TCM 

3236, CCH  Dec. 52,129(M) , TC Memo. 1997-

302, all very taxpayer friendly. See also IRS 

 AOD 1996-010 , and  Rev. Rul. 81-7 , 1981-1 CB 

474 . These are, of course, cases interpreting 

 Code Sec. 2503 , not  Code Sec. 2041  or  1014 . 

Glancing at these cases and you can see 

why the Clinton/Obama Administrations 

threatened to close down  Crummey  powers.  
21  E.g.,  T. H. Holman Jr. , CA-8,  2010-1  USTC

¶60,592 , 601 F.3d 763, 770, 772 (2010).  
22  This is discussed in  It’s Just a JEST—the Joint 

Exempt Step Up Trust , LISI Estate Planning 

Newsletter #2086 (April 3, 2013), by 

Gassman, Ellwanger and Hohnadell.  
23   Code Sec. 2523  (lifetime marital gift tax 

deduction),  Code Sec. 2503(b)  (annual 

present interest exclusion from gift tax).  
24   Reg. §25.2511-2 , Cessation of Donor’s 

Dominion and Control.  
25   CCA 201208026 , in spite of a seem-

ingly contrary treasury regulation at  Reg. 

§25.2511-2(b) .  
26  See  Reg. §20.2038-1(a) .  
27  Subject, of course, to the three year rule of 

 Code Sec. 2035 .  
28   Code Sec. 1014(b)(6) .  
29   Code Sec. 2040(b) .  
30   Code Sec. 1015(a).     
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